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HEALTH AND SPORT COMMITTEE

 
AGENDA

 
11th Meeting, 2015 (Session 4)

 
Tuesday 31 March 2015

 
The Committee will meet at 9.45 am in the Adam Smith Room (CR5).
 
1. Decision on taking business in private: The Committee will decide whether

its consideration of its approach to the Smoking Prohibition (Children in Motor
Vehicles) (Scotland) Bill, a draft report on Health Inequalities in Early Years, the
Committee's response to the Fertility Treatment evidence sessions and the
future work programme should be taken in private at future meetings.

 
2. Subordinate legislation: The  Committee  will  consider  the  following  negative

instruments—
 

National Health Service Pension Scheme (Scotland) Regulations 2015
(SSI 2015/94)
National Health Service Pension Scheme (Transitional and Consequential
Provisions) (Scotland) Regulations 2015 (SSI 2015/95)
National Health Service Superannuation Scheme (Miscellaneous
Amendments) (Scotland) Regulations 2015 (SSI 2015/96)
Food (Scotland) Act 2015 (Consequential and Transitional Provisions)
Order 2015 (SSI 2015/100)
National Health Service (Clinical Negligence and Other Risks Indemnity
Scheme) (Scotland) Amendment Regulations 2015 (SSI 2015/102)
 

3. Fertility Treatment: The Committee will take evidence from—
 

Dr Vanessa Kay, Consultant in Obstetrics and Gynaecology, NHS
Tayside;
 
Dr Abha Maheshwari, Consultant Gynaecologist  and Subspecialist in
Reproductive Medicine and Surgery, NHS Grampian;
 
Dr Graham MacKenzie, Consultant in Public Health, NHS Lothian;
 
Helen Lyall, Consultant Gynaecologist and Clinical lead Assisted
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Conception Unit Glasgow Royal Infirmary, NHS Greater Glasgow and
Clyde.
 

4. Assisted Suicide (Scotland) Bill (in private): The Committee will consider a
draft Stage 1 report.

 
 

Eugene Windsor
Clerk to the Health and Sport Committee

Room T3.60
The Scottish Parliament

Edinburgh
Tel: 0131 348 5410

Email: eugene.windsor@scottish.parliament.uk



HS/S4/15/11/A 

The papers for this meeting are as follows— 
 
Agenda Item 2  

Note by the clerk 
 

HS/S4/15/11/1 

Agenda Item 3  

Written Submissions 
 

HS/S4/15/11/2 

PRIVATE PAPER 
 

HS/S4/15/11/3 (P) 

National Infertility Group Report 
 

HS/S4/15/11/4 

Agenda Item 4  

PRIVATE PAPER 
 

HS/S4/15/11/5 (P) 

Agenda Item 3  

Written Submission from National Infertility Group [Received 
27 March] 
 

HS/S4/15/11/6 

 

http://www.gov.scot/Resource/0042/00421950.pdf


HS/S4/15/11/1 

 1  

 

Health and Sport Committee 

11th Meeting, 2015 (Session 4), Tuesday, .31 March 2015 

Subordinate Legislation Briefing 

Overview of instrument 

1. There are five negative instruments for consideration at today’s meeting.  

2. A brief explanation of the instruments, along with the comments of the 
Delegated Powers and Law Reform Committee, are set out below. If 
members have any queries or points of clarification on the instrument which 
they wish to have raised with the Scottish Government in advance of the 
meeting, please could these be passed to the Clerk to the Committee as soon 
as possible.  

Details on SSI 2015/94 

3. National Health Service Pension Scheme (Scotland) Regulations 
2015 (SSI 2015/94) These Regulations establish a career average re-valued 
earnings scheme for the payment of pensions and other benefits to and in 
respect of health service workers in Scotland . 

4. This instrument implements reforms to the NHS pension scheme 
required under the Public Service Pensions Act 2013 and establishes a new 
pension scheme for health service workers in Scotland from 1 April 2015. This 
instrument forms part of a group of three instruments that together implement 
reforms to pension scheme arrangement for health service workers. The other 
two linked instruments are: the National Health Service Pension Scheme 
(Transitional and Consequential Provisions) (Scotland) Regulations 2015 and 
the National Health Service Superannuation Scheme (Miscellaneous 
Amendments) (Scotland) Regulations 2015. 

5. In 2010, the UK Government gave a commitment to review the long-term 
affordability and sustainability of public service pension schemes. Although 
the Scottish Ministers are responsible for making regulations covering the 
Scottish NHS Pension Scheme, overall occupational pensions policy remains 
reserved to Westminster.  

6. Lord Hutton of Furness was commissioned to conduct a fundamental 
structural review of public service pension provision and in March 2011 he 
published his final report on the future of public service pensions. His 
recommendations were considered by the UK Government and were 
subsequently reflected in the 2013 Act which provides for: the end to current 
final salary pension schemes; establishing a link between normal pension age 
and state pension age; improvements to public sector scheme governance 
arrangements; that the reforms must be implemented by April 2015, and 
protection against the reforms for scheme members close to retirement. The 
provisions of the Act must be applied to the main public service schemes in 
Scotland. 

7. There has been no motion to annul this instrument.  

http://www.legislation.gov.uk/ssi/2015/94/contents/made
http://www.legislation.gov.uk/ssi/2015/94/contents/made
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8. The Delegated Powers and Law Reform Committee has drawn the 
instrument to the Parliament’s attention on two reporting grounds; reporting 
grounds (h), (i) and on the general ground. The relevant section of DPLR 
Committee’s report is at Annexe A.  

Details on SSI 2015/95 

9. National Health Service Pension Scheme (Transitional and 
Consequential Provisions) (Scotland) Regulations 2015 (SSI 2015/95) 
These Regulations make transitional and consequential provision in relation to 
the National Health Service Pension Scheme (Scotland) Regulations 2015 
(“the new scheme”) for persons who have previous service under the National 
Health Service Pension Scheme contained in the National Health Service 
Superannuation Scheme (Scotland) Regulations 2011 and the National 
Health Service Superannuation Scheme (2008 Section) (Scotland) 
Regulations 2013 (“the old scheme”). 

10. There has been no motion to annul this instrument.  

11. The Delegated Powers and Law Reform Committee has drawn the 
instrument to the Parliament’s attention on the general ground. The relevant 
section of DPLR Committee’s report is at Annexe B.  

12. The policy note of the instrument is at Annexe C. 

Details on SSI 2015/96 

13. National Health Service Superannuation Scheme (Miscellaneous 
Amendments) (Scotland) Regulations 2015 (SSI 2015/96) These 
Regulations amend the National Health Service Superannuation Scheme 
(Scotland) Regulations 2011 (S.S.I. 2011/117) (“the 2011 Regulations”), the 
National Health Service Superannuation Scheme (Scotland) (2008 Section) 
Regulations 2013 (S.S.I. 2013/174) (“the 2013 Regulations”), the National 
Health Service (Scotland) (Injury Benefits) Regulations 1998 (S.I. 1998/1594) 
(“the IB Regulations”), the National Health Service Superannuation Scheme 
(Scotland) (Additional Voluntary Contributions) Regulations 1998 (S.I. 
1998/1451) (“the AVC Regulations”) and the National Health Service 
(Compensation for Premature Retirement) (Scotland) Regulations 2003 (S.S.I. 
2003/344) (“the Compensation Regulations”).  

14. There has been no motion to annul this instrument.  

15. The Delegated Powers and Law Reform Committee has drawn the 
instrument to the Parliament’s attention on the reporting ground (i), as the 
drafting appears to be defective in two places. The relevant section of DPLR 
Committee’s report is at Annexe D. 

16. An explanatory note of the instrument is at Annexe E. 

http://www.legislation.gov.uk/ssi/2015/95/contents/made
http://www.legislation.gov.uk/ssi/2015/95/contents/made
http://www.legislation.gov.uk/ssi/2015/96/contents/made
http://www.legislation.gov.uk/ssi/2015/96/contents/made
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Details on SSI 2015/100 

17. Food (Scotland) Act 2015 (Consequential and Transitional 
Provisions) Order 2015 (SSI 2015/100) This Order makes consequential 
provision for modifying secondary legislation - mainly Regulations made by 
the Scottish Ministers which refer to the Food Standards Agency as being the 
competent or enforcement authority for specific purposes. The modifications 
are in consequence of provisions in the 2015 Act which establishes Food 
Standards Scotland and provides that the relevant functions of the Food 
Standards Agency within the meaning of section 35 of the Food Standards 
Act 1999 cease to be exercisable in Scotland. The modifications will substitute 
“Food Standards Scotland” for the “Food Standards Agency” as appropriate in 
secondary legislation made in respect of Scotland. This order also makes 
transitional provision to cover any legal proceedings that are unresolved at the 
time of the Order coming into force on 1 April 2015. The provision allows Food 
Standards Scotland to act in such proceedings instead of the Food Standards 
Agency on and after 1 April 2015.  

18. There has been no motion to annul this instrument.  

19. The Delegated Powers and Law Reform Committee has drawn the 
instrument to the Parliament’s attention on the reporting ground (i), as the 
drafting appears to be defective. The relevant section of DPLR Committee’s 
report is at Annexe F.  

Details on SSI 2015/102 

20. National Health Service (Clinical Negligence and Other Risks 
Indemnity Scheme) (Scotland) Amendment Regulations 2015 (SSI 
2015/102). These Regulations amend the National Health Service (Clinical 
Negligence and Other Risks Indemnity Scheme) (Scotland) Regulations 2000 
(“the principal Regulations”). The principal Regulations establish the Clinical 
Negligence and Other Risks Indemnity Scheme (“the Scheme”) which makes 
provision for meeting liabilities and indemnity in respect of other financial loss 
by scheme members . By virtue of the principal Regulations, all Health Boards, 
other statutory health bodies and the Mental Welfare Commission must be 
members of the scheme. 

21. These Regulations amend the provisions of the principal Regulations so 
that integration joint boards and local authorities may become members of the 
Scheme, and to adjust the liabilities of a Health Board that are covered by the 
scheme. 

22. There has been no motion to annul this instrument.  

23. The Delegated Powers and Law Reform Committee has not made any 
comments on this instrument. 

Bryan McConachie 
Committee Assistant 

http://www.legislation.gov.uk/ssi/2015/100/contents/made
http://www.legislation.gov.uk/ssi/2015/100/contents/made
http://www.legislation.gov.uk/ssi/2015/102/contents/made
http://www.legislation.gov.uk/ssi/2015/102/contents/made
http://www.legislation.gov.uk/ssi/2015/102/contents/made
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Annexe A: Extract from Delegated Powers and Law Reform Committee 
report 
 
National Health Service Pension Scheme (Scotland) Regulations 2015 
(SSI 2015/94)(Health and Sport) 

This instrument implements reforms to the NHS pension scheme required 

under the Public Service Pensions Act 2013 (“the 2013 Act”), and establishes 

a new pension scheme for health service workers in Scotland from 1 April 

2015. 

It forms part of a group of 3 instruments that together implement reforms to 

pension scheme arrangement for health service workers. The other two linked 

instruments are: the National Health Service Pension Scheme (Transitional 

and Consequential Provisions) (Scotland) Regulations 2015 and the National 

Health Service Superannuation Scheme (Miscellaneous Amendments) 

(Scotland) Regulations 2015.  

The main features of the new scheme are (as outlined in the Policy Note): 

 Accrual based on Career Average Revalued Earnings (“CARE”) 
Scheme at a rate of 1/54th of member’s pensionable earnings 

 Revaluation of pension at the rate of CPI plus 1.5% for active 
members and at the rate of CPI for deferred members 

 A scheme normal pension age the same as the individual’s state 
pension age 

 A clear governance structure 

 Valuations and a cost cap will be set in line with Treasury 
Directions 

 Employee contributions agreed in partnership but must provide an 
average yield of 9.8% of pensionable pay 

 Options available to purchase additional pension and to buy out 
the reduction on pension which would occur if member wishes to 
retire at age 65 

 Actuarial enhancement to pensions taken later 

 Death in service lump sum and ill health provisions 

 Survivor pensions 

 Availability of partial retirement  

In considering the instrument, the Committee asked the Scottish Government 

for an explanation of certain matters. The correspondence is reproduced at 

Annex C 

 The correspondence has identified that there are a large number of drafting 

errors (and also minor points) in this instrument. Some of the errors appear to 

the Committee to be points of defective drafting, one matter relates to drafting 

clarity, other errors are more minor errors which the Committee reports under 

the general reporting ground. There are also minor points which the 

Committee will notify informally to the Scottish Government.  

http://www.legislation.gov.uk/ssi/2015/94/contents/made
http://www.legislation.gov.uk/ssi/2015/94/contents/made
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The following errors appear to the Committee to be defective drafting. This is 

a summary of the provisions:  

(a) There is an omission to provide for a requirement which is imposed 

by section 5(4) of the Public Service Pensions Act 2013. Neither 

paragraph (3) or (5) of Schedule 1 to the instrument provide (as section 

5(4) requires) that the scheme manager is required to be satisfied that a 

person to be appointed as a member of the Pension Board does not 

have a conflict of interest.  

(b) A definition of “the contracting-out requirements” is omitted from 

Schedule 13. A definition appears to be necessary to give that 

expression its required meaning for the purposes of paragraph 6(2)(a) of 

Schedule 3 (trivial commutation lump sum).  

(c) In paragraph 16(9) of Schedule 3, the reference to paragraph 1 of 

Schedule 22 to the 2013 Act is an error. The Scottish Government has 

confirmed that it was intended to refer to the Finance Act 2013.  

(d) The Regulations omit a suitable definition of “GMS practice”, which 

expression is used in various places in the instrument.  

(e) The Regulations omit a suitable definition of an “HBPMS practice”, 

which expression is also used in various places.  

(f) Regulation 27(5) refers to an “ophthalmic practitioner”. Regulation 

31(5) and the table in regulation 32 refer to an “ophthalmic medical 

practitioner”. Regulation 152 includes a definition of an “ophthalmic 

provider”. It was intended that these references refer to the same 

category of practitioner.  

(g) The table in regulation 32, Column 1, refers to a “GOS contract”, 

which expression is not defined by the instrument. It was intended to 

include a suitable definition, referring to a contract for general ophthalmic 

services, in Schedule 13.  

The Committee considers that the meaning of the instrument could also be 

clearer in one respect. The Scottish Government has acknowledged that 

confusion results from having two different definitions of “medical practitioner” 

for the purposes of the Regulations. This expression is used in many places in 

the instrument. It could be made clearer as to when the definitions provided in 

section 152 and in Schedule 13, respectively, apply.  

The Committee has also identified the following errors. It considers these to 

be more minor drafting errors, which are reported under the general reporting 

ground. Again this is a summary of the provisions:  
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(a) In paragraph 16(5)(a) of Schedule 3, the reference to paragraph 17 (of the 

Schedule) is an error.  

(b) The expression defined in Schedule 13 should be amended to “Section 

17C Agreement provider” from “Section 17 Agreement provider”.  

(c) There is a patent discrepancy in the definition of a further expression. Part 

3 of Schedule 5 provides that (inter alia) a “locum medical practitioner” is a 

“medical practitioner” for the purposes of the Regulations. However Schedule 

13 defines a “locum practitioner”. “Locum medical practitioner” is also used in 

paragraph 4(a) of Schedule 5.  

(d) In Schedule 13, the definition of “practitioner” refers to regulation 25(7) but 

patently this should refer to regulation 27(5).  

(e) Again in Schedule 13, there is a patent error as the defined term “Section 

17 Agreement” should refer to “Section 17C Agreement”.  

(f) In paragraph 15 of Schedule 7, the reference to regulation 44(6) (to define 

“buy-out period”) is an error – it should refer to 44(4).  

(g) In paragraph 25(1)(b) of Schedule 7, the Scottish Government has 

confirmed that “ceases to be payable” should have been replaced by “is 

abated to zero under”.             

The Committee therefore draws the Regulations to the attention of the 

Parliament on the Committee’s reporting grounds (h), (i) and on the 

general ground. 

The drafting of the instrument appears to be defective in that there are 7 

errors which the Scottish Government has acknowledged to be errors 

and which, in the Committee’s view, may impede the intended operation 

of the instrument or fail to give effect to the policy intention (ground (i)). 

There is one further provision the meaning of which could be clearer 

(ground (h)).  

There are a further 7 drafting errors which on balance the Committee 

considers do not impede delivery of the policy intentions, but which fall 

to be reported under the general ground. 

The Committee notes that the Scottish Government has indicated that 

the errors will be corrected by an amending instrument, to be made after 

1 April, but having retrospective effect from that date.  

The Committee considers that while the Scottish Government has 
explained in its response the limited timing available for the drafting and 
completion of these Regulations, it is very unsatisfactory for the 
instrument to have been laid before the Parliament containing the 
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number of errors identified above. In particular several of the errors 
relate to discrepancies in defined expressions, the omission of 
definitions, or omitted or patently incorrect wording, which it appears 
should have been picked up by the Scottish Government quality control 
process and internal checking of the provisions. 
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National Health Service Pension Scheme (Scotland) Regulations 2015 

(SSI 2015/94) 

On 4 March 2015, the Scottish Government was asked: 
 
1. Section 5(4) of the Public Service Pensions Act 2013 (“the Act”) provides 
that the regulations must include provision- (a) requiring the scheme manager 
(i) to be satisfied that a person to be appointed as a member of the board 
does not have a conflict of interest, and (ii) to be satisfied from time to time 
that none of the members of the board has a conflict of interest.  
 
Subparagraph (1) of paragraph (5) of Schedule 1 of the Regulations provides 
for that requirement in section 5(4)(a)(ii). However, neither paragraph (3) or 
(5) of Schedule 1 provide that the scheme manager is required to be satisfied 
that a person to be appointed as a member of the Pension Board does not 
have a conflict of interest. (We note that in contrast, in relation to the similar 
requirement in section 7(4)(a)(i) of the Act in connection with appointment of 
members of the Scheme Advisory Board, paragraph 1(3) of Schedule 2 
provides that the Ministers cannot appoint a person to be a member unless 
satisfied that the person does not have a conflict.)    
 
Is it agreed therefore that there is an omission to provide for the requirement 
imposed by section 5(4)?       
 
2. Paragraph 6(2)(a) of Schedule 3 (trivial commutation lump sum) refers to 
“the contracting-out requirements” as a condition of payment. It appears that 
that expression is not defined in Schedule 13, or in the enabling 2013 Act.  
 
Is it agreed that a definition of “the contracting-out requirements” is omitted in 
Schedule 13 (or for the purposes of that provision) and is necessary to give 
the expression meaning within that paragraph 6(2)(a)?  
 
3. In paragraph 16(5)(a) of Schedule 3, is it agreed that the reference to 
paragraph 17 (of the schedule) is an error, as paragraph 17 relates to 
prohibition on unauthorised payments, not the provision for written notice to 
the scheme manager which is referred to? Which provision is intended to be 
referred to? 
 
4. In paragraph 16(9) of Schedule 3, is it agreed that the reference to 
paragraph 1 of Schedule 22 to the 2013 Act is an error? Which provision is 
intended to be referred to?   
 
5. Part 2 of Schedule 5 (membership gateways) provides that the following 
are medical contractors for the purposes of the Regulations – a “GMS 
practice”, a “HBPMS practice”, a “Section 17C Agreement provider” and an 
“OOH provider”.  
 
While an OOH provider is defined by the Regulations, they do not appear to 
provide definitions for those other expressions/persons. Schedule 13 defines 
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instead a “GMS contract” a “HBPMS contractor”, and a “Section 17 
Agreement provider”.  
 
(a) Is it agreed therefore that the Regulations omit the appropriate definitions 
for a “GMS practice” and a “HBPMS practice”, and what is the effect of this 
omission considered to be? 
 
(b) Is it agreed that the expression defined in Schedule 13 should be 
amended to a “Section 17C Agreement provider” (which expression, and also 
“GMS practice” are also used in various other places in the Regulations)?   
 
6. Part 3 of Schedule 5 provides that the following are “medical practitioners” 
for the purposes of the Regulations: a “medical practitioner”, a “locum medical 
practitioner” and a non-GP provider. However, the Regulations do not appear 
to define a “locum medical practitioner”: Schedule 13 defines a “locum 
practitioner”.  
 
Further, a “medical practitioner” (which expression used in various places in 
the Regulations) is defined in two different ways. It is defined in the general 
provision in section 152, but also defined differently in Schedule 13, as per 
paragraph 4 of Schedule 5 (which definition itself includes “medical 
practitioner”). While it seems (for example) that the reference in paragraph 
4(a) of Schedule 5 is intended to refer to the definition in section 152, this is 
not specified. We also note that paragraph 6(5) of Schedule 10 states that a 
“medical practitioner” may be an employed person within Groups A or B in 
regulation 27(1), though “medical practitioner” is included in Group D there.  
 
Accordingly—  
 
(a) please explain given the apparent absence of definition how the meaning 
of “locum medical practitioner” as used in paragraph 4(a) of Schedule 5 (as a 
criteria for eligibility to join the scheme) is properly to be ascertained? Could 
the meaning be made clearer by amending the definition in Part 3, Schedule 5 
to “locum practitioner”?  
 
(b) Is it agreed that confusion results from having two different definitions of 
“medical practitioner” for the purposes of the Regulations, and that it could be 
made clearer as to when the definition in section 152 or the definition in 
schedule 13, respectively, apply?  In particular, could this be made clearer 
where the expression is used in paragraph 4 of Schedule 5, and in paragraph 
6 of Schedule 10?   
 
7 (a). Further, regulation 27(1) (in the Table) and (5) refer to where member 
(M) is a “medical practitioner” (determination of pensionable earnings). As 
above this expression is defined twice in the Regulations. If the definition in 
Schedule 13 is taken- being the 3 types of practitioner listed in paragraph 4 of 
Schedule 5 - this appears to result in duplication within regulation 27(1) and 
(5), as Column 1 Group D in the Table also includes a “non-GP provider” 
separately (who is within the Schedule 13 definition of “medical practitioner”).  
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Further regulation 27(5) adds a definition of “practitioner” for the purposes of 
the reference to “practitioner income” in the Table. This also seems to result in 
duplication, as “practitioner” includes a “medical practitioner” which as defined 
by Schedule 13 includes a “locum practitioner”- but who is also included 
separately in regulation 27(5)(a)(iii).  
 
Is it agreed that there is an error in respect of those apparent duplications, or 
could again the meaning of the provisions be made clearer by amending the 
definitions of “medical practitioner” appropriately?   
 
7(b). As above paragraph (5) of regulation 27 defines a “practitioner” for the 
purposes of paragraph (1) as a fully registered medical practitioner, 
ophthalmic practitioner, or locum practitioner; or a dental practitioner. 
However Member Group D in the table in paragraph (1) (although the 
pensionable earnings which apply for that Group is “practitioner” income) 
specifies a medical practitioner, dental practitioner, or a non-GP provider.  
 
Is that discrepancy between the persons listed in the Group D and in 
paragraph (5) as “practitioners” an error, or please explain why it is 
appropriate.   
 
7(c). Regulation 27(5) refers to an “ophthalmic practitioner”. Regulation 31(5) 
and the table in regulation 32 refers to an “ophthalmic medical practitioner”.  
 
(i)  Is there an error, or is it intended to refer to different types of 
practitioner?  
(ii)  Is it agreed that these expressions should be defined within Schedule 
13, or otherwise how is the meaning of the persons intended to be covered to 
be arrived at?  
(iii) Are these practitioners different from an “ophthalmic provider” which is 
defined in regulation 152?  
 
8. (a) Is it agreed that in schedule 13, there is an error in the definition of 
“practitioner” as it refers to regulation 25(7) but the definition is in 27(5)? 
 
(b) Is it agreed that in Schedule 13, apart from the reference to “Section 17 
Agreement provider” mentioned above, there is an error as the defined term 
“Section 17 Agreement” should be amended to “Section 17C Agreement”?              
 
9. Similarly, regulation 19(g) contains restrictions on membership if the person 
is employed by a “GMS practice”. Is it agreed that the Regulations should be 
amended to add a definition of this expression?   
   
10. For the purposes of Part 7 (transfers), regulation 131 defines “club 
scheme”, “club transfer”, and “club transfer value”. These expressions are not 
defined in Schedule 13. However these terms are also used within Part 2 of 
Schedule 7 (introduced by regulation 24), in paragraphs 12 to 14 of that 
Schedule.  
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Is it agreed therefore that a definition of these expressions is omitted for the 
purposes of that Part 2 (introduced by regulation 24), and this may be done by 
adding the appropriate definition of the expressions in Schedule 13?    
    
11. In paragraph 15 of Schedule 7, is it agreed that the reference to regulation 
44(6) (to define “buy-out period) is an error, as there is no paragraph (6). 
Should this refer to paragraph (4) of the regulation?  
 
12. In paragraph 25(1)(b) of Schedule 7, is it agreed that wording is omitted 
between “payable” and “regulation”. What words are omitted?  
 
13. Paragraph 27(2) of Schedule 7 refers to a “pension debit member”. Is 
it agreed that a definition of this expression is omitted for the purposes of the 
Regulations, should be added to Schedule 13, and appears to be needed to 
give the expression meaning?  
 
(In contrast “pension credit member” is defined in Schedule 13).     
 
14. The only reference to Schedule 9 (determination of pensionable earnings 
for the purposes of setting a contribution rate) within the regulations appears 
to be in regulation 30(3). This only applies paragraph 2 of the Schedule- 
unlike other regulations which apply the whole of the other Schedules. 
(Paragraphs 3 to 5 of Schedule 9 contain further rules to determine 
appropriate contribution rates).  
 
Is this agreed to be an error, and the regulations should by some means apply 
the whole of Schedule 9?  
 
15. In the table in regulation 32, Column 1, is there an error as a “GOS 
contract” is not defined – should it refer to a “GMS contract”?  
 
16. Regulation 37(3) and (4) refer to columns 1 and 2 of “the Table”. This may 
imply the Table in regulation 27(1) as the provisions apply to members in 
Group D in regulation 27(1), but on the other hand regulation 37(10) and (11) 
refer to the Table in regulation 31(9).  
 
Could the provision be made clearer by specifying which regulation is referred 
to in respect of the Table mentioned in regulation 37(3) and (4)?  
 
17. Regulation 94(4) provides that a member ceases to be entitled to an 
Upper Tier IHP and is treated as being entitled to a Lower Tier IHP if….(b) 
after the “initial period” M’s employment- (i) is NHS employment; and (ii) is not 
excluded employment, or (c) after the initial period, M’s employment is NHS 
employment.  
 
Are (b) and (c) mutually incompatible provisions? (b) provides 2 conditions to 
qualify for Lower Tier IHP, one of which is NHS employment. (c) provides that 
NHS employment alone will qualify. Otherwise, please explain why the 
provision is workable.      
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18. Would the Scottish Government propose to take corrective action on the 
points raised above, and if so when would the action be taken? Please 
provide an explanation where no such action is proposed. 
 
The Scottish Government responded as follows: 
 
The Scottish Government is very grateful to the Committee for the careful 
scrutiny which has obviously been given to this lengthy instrument. 
Responses to the Committee’s queries are below, but it may also assist if we 
provide some brief information on the process followed in drawing up the 
instrument.  
 
In terms of the Public Service Pensions Act 2013, the Scottish Ministers 
require to put in place Regulations setting up a new pension scheme for 
health service workers in Scotland with effect from 1st April 2015 (they are 
similarly required to set up new schemes for 4 other groups of public service 
workers in Scotland). The Regulations require the consent of the Treasury 
and, in line with standard practice in place since 1999, the Scottish 
Government drew up the Regulations by adapting an equivalent instrument 
being made for the rest of Great Britain. In this instance, a final draft of the 
equivalent instrument was provided to us only on 2nd February, that 
instrument then being made on 5th February under the title of the National 
Health Service Pension Scheme Regulations 2015 (S.I. 2015/94) (referred to 
below as “the E/W Regs.”). The Scottish Regulations were signed by the 
Cabinet Secretary on 25th February, being the last possible day for doing this 
and still achieving compliance with the 28-day rule following subsequent 
signature by the Treasury. Since the Department of Health were unable to 
provide details of where there were changes in their 170-page instrument as 
compared to their draft used for consultation purposes, we required to work 
throughout February in trying to identify all such changes and incorporate 
them within the version of the Scottish Regulations which had been put out to 
consultation.  
 
1. It is agreed that there is an omission and that paragraph 1 of Schedule 
1 should have included a sub-paragraph equivalent to paragraph 1(3) of 
Schedule 1 to the E/W Regs. 
 
2. A definition of “the contracting-out requirements” should have been 
included in the Regulations. There is similarly no definition within the E/W 
Regs. and we will investigate with the Department of Health what the 
definition should be. 
 
3. The words “in accordance with paragraph 17” should have been 
deleted from this paragraph. 
 
4. The reference should have been to the Finance Act 2013. 
 
5(a). It is agreed that definitions of these terms should have been included, 
although there is not in the context in which the terms are used any possibility 
of these being interpreted other than as intended. 
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5(b). The Schedule 13 definition should have been one of “Section 17C 
Agreement provider”. 
 
6(a). Whilst it would have been clearer had Part 3 of Schedule 5 referred 
simply to “locum practitioner”, the drafting follows the E/W Regs. and is not 
thought capable of causing any problems in practice. 
 
6(b). The confusion arises due to our not having picked up a late change in 
Schedule 15 to the E/W Regs. by which the “medical practitioner” definition 
was altered so as to direct the reader to the equivalent of regulation 152 in the 
Scottish Regulations. 
 
7(a). We think that the meaning of the provisions would have been clearer 
had the “medical practitioner” definition in Schedule 13 been altered in line 
with what is stated at answer 6(b) above. 
 
7(b). Whilst the terms of regulation 27(5) are not ideal (and the provision 
may not in fact add anything of use), we do not consider that the failure to 
specifically mention ophthalmic practitioners within Group D in regulation 
27(1) is problematical. Relevant ophthalmic practitioners fall within the 
category of “a medical practitioner”.  
 
7(c). The references to “an ophthalmic practitioner” (regulation 27(5)), 
“ophthalmic medical practitioner” (regulations 31(5) and 32(6)) and 
“ophthalmic provider” (regulation 152(6) and (9)) are all intended to cover the 
same type of practitioner. The drafting follows the approach in the E/W Regs., 
but amendments will be required. 
 
8(a). The reference should have been to regulation 27(5). 
 
8(b). The defined term should have been “Section 17C Agreement”. 
 
9. Reference is made to answer 5(a) above. 
 
10. Part 2 of Schedule 7 deals with entries in an active member’s pension 
account when a particular event happens. In that context, there is not thought 
to be any need to apply the definitions from provisions elsewhere in the 
Regulations which provide substantively as to that event. 
 
11. The error here flows from a similar error in the E/W Regs. The correct 
reference should have been one to regulation 44(4). 
 
12. In paragraph 25(1)(b) of Schedule 7, the words “ceases to be payable” 
should have been replaced by “is abated to zero under”. 
 
13. The E/W Regs. carry no definition of “pension debit member”. We do 
not consider that the absence of such a definition could ever lead to any 
difficulty in identifying the member being referred to in a particular situation.  
 



HS/S4/15/11/1 

 14  

 

14. It is not thought that the absence within the main body of the 
Regulations of any specific reference to other paragraphs of Schedule 9 could 
lead to any difficulties in those paragraphs having their intended application. 
 
15. The reference to a “GOS contract” is correct, but a definition of this 
term referring to a contract for general ophthalmic services should have been 
included within Schedule 13.  
 
16. We do not think that the references to “the Table” in regulation 37(3) 
and (4) can in context be read as references to anything other than the Table 
in regulation 27(1). 
 
17. Whilst there is overlap between sub-paragraphs (b) and (c) of 
regulation 94(4), this is not thought to be problematical in any way. The 
separate categories are needed because of the reference to paragraph (4)(c) 
within regulation 94(5)(a). 
 
18. The Scottish Government will address the points above in an amending 
instrument (to be made after 1st April, but with retrospective effect from that 
date). 
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Annexe B: Extract from Delegated Powers and Law Reform Committee 
report 
 

National Health Service Pension Scheme (Transitional and 
Consequential Provisions) (Scotland) Regulations 2015 
(SSI 2015/95)(Health and Sport) 

The Regulations introduce transitional arrangements for members of the NHS 

Superannuation Scheme Scotland, as a consequence of the changes 

introduced by the Public Service Pensions Act 2013 (“the 2013 Act”). The 

effects of the transitional arrangements are complex and highly technical. The 

Regulations also make necessary amendments to the National Health Service 

Superannuation Scheme (Scotland) Regulations 2011 and the National 

Health Service Superannuation Scheme (2008 Section) (Scotland) 

Regulations 2013, which contain the 1995 and 2008 Sections of the NHS 

Scheme.  

The Regulations make provision in 4 broad areas. First, to implement 

protections permitting members close to normal pension age to remain in the 

old scheme. Second, for members without such protection, to provide a 

smooth transfer between old and new schemes such that the qualifying 

service, notices and earnings under the old scheme have effect for the 

corresponding purposes of the new scheme. Third, to implement measures 

that protect the value and functionality of pension benefits a member has built 

up in the old scheme, before moving to the new scheme. Fourth, to ensure 

that where appropriate, the rules and entitlements of the new scheme apply in 

relation to old scheme benefits when certain events occur – for instance when 

a member dies in service or claims ill-health retirement benefits. 

The Regulations come into force on 1 April 2015. 

In considering the instrument, the Committee asked the Scottish Government 

for an explanation of certain matters. The correspondence is reproduced at 

Annex D. 

The Committee has identified a minor drafting error in the Regulations 

which the Scottish Government has undertaken to correct, as follows.  

 The Committee draws the Regulations to the attention of the Parliament 

on the general ground, as they contain the following minor drafting error 

which the Scottish Government has undertaken to address by way of an 

amending instrument, as and when the Regulations are subsequently 

amended for another purpose.  

Regulation 38(1) refers to “transitional member” in 2 places, rather than 
“transition member” which is the expression defined in regulation 2.  
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Annexe C:  
POLICY NOTE 

 

The National Health Service Pension Scheme (Transitional and Consequential 

Provisions) (Scotland) Regulations 2015 

S.S.I. 2015/95 

 
The above instrument was made in exercise if the powers conferred by section 10 of, and 

Schedule 3 to, the Superannuation Act 1972 and sections 1, 3 and 18 of, and Schedule 3 to, 

the Public Service Pensions Act 2013 (“the 2013 Act”). The instrument is subject to negative 

procedure. 

The Regulations introduce transitional arrangements for members of the NHS 

Superannuation Scheme Scotland as a consequence of the changes introduced by the 2013 

Act. The regulations also make necessary amendments to the National Health Service 

Superannuation Scheme (Scotland) Regulations 2011 (S.S.I. 2011/117) and the National 

Health Service Superannuation Scheme (2008 Section) (Scotland) Regulations 2013 (S.S.I. 

2013/174). This instrument forms part of a group of three instruments that together 

implement reforms to pension scheme arrangement for health service workers. The other 

two linked instruments are: the National Health Service Pension Scheme (Scotland) 

Regulations 2015 and the National Health Service Superannuation Scheme (Miscellaneous 

Amendments) (Scotland) Regulations 2015. 

Background 

The 2013 Act requires that the “old” NHS Superannuation Scheme (Scotland) (the rules of 

which are set out in the regulations above) is closed to new members from 31 March 2015 

and that a new NHS Pension Scheme (Scotland) should be introduced from 1 April 2015. The 

2013 Act does however allow for those who are close to retirement to remain in their 

existing section of the old scheme and for others to remain in that scheme for a limited 

period determined on how close to retirement they are. For members who are compelled to 

move to the new scheme the 2013 Act also allows members to keep benefits already 

accrued in the old scheme and link them to their salary at the time of leaving the 2015 NHS 

scheme. The old scheme is a final salary scheme whereas the new scheme will be a Career 

Average Revalued Earnings (CARE) scheme.  

Policy Objectives 

These Regulations therefore cover the transitional and consequential arrangements and 
make provision in four broad areas. First, to implement protections permitting members 
close to 

normal pension age to remain in the old scheme. Second, for members without such 
protection, to provide a smooth transfer between old and new schemes such that the 
qualifying service, notices and earnings under the old scheme have effect for the 
corresponding purposes of the new scheme. Third, to implement measures that protect the 
value and functionality of pension benefits a member has built up in the old scheme before 
moving to the new scheme. Fourth, to ensure that where appropriate the rules and 
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entitlements of the new scheme apply in relation to old scheme benefits when certain 
events 

occur – for instance when a member dies in service or claims ill-health retirement benefits.  

The Regulations are set out as follows: 

1. Chapter 1 of Part 2 and Schedule 1 provide for the circumstances in which 
individuals who are in receipt of a pension from the old scheme may join the new 
scheme.  

2. Chapter 2 allows relevant options, nominations, notices & declarations made in 
respect of old scheme benefits to have equal application regarding new scheme 
benefits and membership.  

3. Chapter 3 is concerned with transitional arrangements regarding the treatment of 
service and various breaks in service and absences during which a member may be 
moved across to the new scheme. Provision is made here to allow a member to be 
treated as though active in the old scheme whilst simultaneously remaining active in 
the new scheme and for qualifying service in the old scheme to count as such in the 
new scheme (and vice versa). Where a member is moved to the new scheme during 
a period of authorised absence from employment of up to 24 months, Chapter 3 
also provides for the period of absence under the old scheme to be taken into 
account when determining how long the absence period may be under the new 
scheme. In addition, provision is also made so that in certain circumstances 
members may repay refunded contributions in the old scheme following a break in 
service after which they return to the new scheme.  

4. Chapter 4 establishes the method for determining the rate of member contributions 
payable under the new scheme for active members who are moved across to the 
new scheme. Pensionable pay or earnings for purposes relating to the old scheme, 
such as calculation of benefits, would be determined in accordance with the 
provisions of that scheme.  

5. Schedule 7 of the 2013 Act provides a facility for the old scheme retirement pension 
to be calculated using earnings at retirement or upon leaving the new scheme, 
thereby enabling those pension rights to be honoured in full (“the final salary link”). 
Chapter 4 provides that this facility may only be exercised once and that any 
subsequent period of scheme membership will not lead to a recalculation of the old 
scheme pension that is in payment. Provision is also made to apply an equivalent of 
the final salary link to scheme members who are practitioners with old scheme 
benefits built up partially on a career average basis.  

6.  Chapter 5 provides for the continuation of additional voluntary contribution 
contracts to purchase supplementary old scheme benefits during active membership 
of the new scheme. Where the benefits purchased relate to the 1995 section of the 
old scheme, the member can choose to claim these upon reaching normal pension 
age without leaving pensionable service in the new scheme. 

7.  Chapter 6 allows the portion of a bulk transfer payment that relates to a member’s 
rights in a final salary pension scheme to be received into the old scheme.  

8. Chapter 7 makes arrangements relating to the payment of old scheme retirement 
benefits. Provision is made to extend eligibility to participate in the old scheme 
whilst an application for ill-health retirement and any appeal process are in train. 
Where a member of the new scheme claims ill-health retirement, any pension 
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resulting from service under the old scheme becomes payable through and in 
accordance with the terms of the new scheme. Where a member retires from the 
new scheme on a partial or premature basis, provision is made for the retirement 
event to also have effect in relation to the member’s old scheme benefits. Equally, 
any old scheme pension in payment will be taken into account alongside a new 
scheme pension for the purposes of determining whether those pensions are to be 
abated upon re-employment.  

9. Chapter 8 establishes that where a new scheme member dies, the benefit 
entitlement derived from any old scheme service is calculated in accordance with 
the rules of the new scheme rather than the old scheme.  

10. Chapter 9 provides a further option for members of the 1995 Section of the NHS 
Pension Scheme to convert that period of membership to membership of the 2008 
Section. Benefits are built up more quickly under the 2008 Section but with a later 
retirement age of 65. Members of the old scheme were first given this option before 
development of the reformed pension scheme. Those members who chose not to 
convert membership and are eligible to join the new scheme will therefore have a 
second opportunity to do so. 

11. Part 3 and Schedule 2 amend the old scheme to implement a number of transitional 
protections.  

12. Section 18(1) of the Act prevents an individual building up benefits in the old 
scheme beyond 31 March 2015. However scheme regulations are permitted by 
section 18(5) to make limited exceptions. The PFA provided that members of the old 
scheme who on 1 April 2012 were less than 10 years from their normal pension age 
could exceptionally continue that membership (“full protection”).  

13.  A further tapering protection is provided to mitigate the ‘cliff edge’ effect for 
members who as at 1 April 2012 are more than 10 but less than 13 years and 5 
months away from normal pension age. Tapered protection delays the point at 
which a member moves from the old to the new scheme. Members who do not 
qualify for protection are moved to the new scheme on 1 April 2015. The same 
protection principles apply to special class members of the 1995 section where the 
potential to qualify for a lower normal pension age is taken into account. 
Arrangements are made for members who return from a break in service of less 
than five years to retain protection and resume membership of the old scheme.  

14. Provision is made so that members of the new scheme who have lost entitlement to 
a final salary link in respect of old scheme benefits or the equivalent for practitioners 
with old scheme benefits built up partially on a career average basis, are able to 
claim those old service benefits without needing to leave the employment that 
entitles membership of the new scheme.  

15. The protection principles are also applied to transfers received from other public 
service pension schemes including corresponding NHS pension schemes in England 
and Wales and Northern Ireland. New provisions are inserted that give a member of 
the new scheme the option to transfer the cash equivalent value of their deferred 
old scheme benefits into the new scheme following a break in service of five years or 
more. The option is only exercisable at the first opportunity that it arises.  

16. Schedule 2 also makes arrangements dealing with the transfer of final salary 
benefits in the old scheme from the corresponding final salary NHS pension schemes 
in England and Wales and Northern Ireland, and from other final salary public 
service schemes via the Public Sector Transfer Arrangements.  
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17. Finally, new provisions are inserted that require each member to be sent a ‘benefit 
information statement’ annually, in accordance with the Public Service Pensions Act 
2013. The statement will describe the level of pension scheme benefits that the 
member has so far built up. 

Consultation 

The Scottish Public Pensions Agency consulted on these Regulations from 27 November 

2014 to 4 January 2015. The consultation was circulated to interested parties via email as 

well as being hosted on the SPPA website.  

Impact Assessments  
No equality impact statement has been done for this individual instrument as one will be 

prepared for the wider pension reforms being introduced to the NHS scheme.  

Financial Effects 

No Business and Regulatory Impact Assessment has been 

prepared because no impact on the private or voluntary sector is 

foreseen. 
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Annexe D Extract from Delegated Powers and Law Reform Committee 
report 
 

National Health Service Superannuation Scheme (Miscellaneous 
Amendments) (Scotland) Regulations 2015 (SSI 2015/96) (Health and 
Sport) 

The Regulations contain miscellaneous amendments of—  

 the National Health Service Superannuation Scheme (Scotland) 
Regulations 2011,  

 the National Health Service Superannuation Scheme (Scotland) (2008 
Section) Regulations 2013  

 the National Health Service (Scotland) (Injury Benefits) Regulations 
1998 

 the National Health Service Superannuation Scheme (Scotland) 
(Additional Voluntary Contributions) Regulations 1998 and  

 the National Health Service (Compensation for Premature Retirement) 
(Scotland) Regulations 2003. 

 

The Regulations include provisions that are consequential on changes in the 

law relating to same sex marriage in Scotland, which took effect in December 

2014. 

Parts 2 and 3 of the instrument make various similar amendments in respect 

of both the 2011 Regulations and the 2013 Regulations, above. The changes 

dealing with similar issues in Parts 2 and 3— 

 introduce new definitions relevant to those Regulations;  

 amend the regulations specifying what constitutes pensionable pay 
and pensionable earnings; 

 amend the provisions relating to the rate of contributions payable 
for the scheme year 2015-2016; 

 amend the regulations in respect of contributions payable by 
employers; 

 amend provisions relating to transfers;  

 insert new provisions dealing with a member’s right to transfer a 
preserved or deferred pension to the 2015 Scheme. 

 

The Regulations come into force on 1 April 2015. However, various provisions 

have effect from earlier dates, as set out in regulation 1(3) to (8). By virtue of 

the powers in the Superannuation Act 1972, the Regulations have required 

the consent of the Treasury.   

In considering the instrument, the Committee asked the Scottish Government 

for an explanation of certain matters. The correspondence is reproduced at 

Annex E. 

http://www.legislation.gov.uk/ssi/2015/96/contents/made
http://www.legislation.gov.uk/ssi/2015/96/contents/made
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The Committee has identified two drafting errors in the Regulations which 

appear to the Committee to be defective drafting, and which the Scottish 

Government has undertaken to correct, as follows.  

The Committee draws the Regulations to the attention of the Parliament 

on the reporting ground (i), as the drafting appears to be defective in 

two places:  

First, in regulation 25(a) there is an error as the provision should have 

substituted “for the scheme year 2015-16” in place of “for the scheme 

year 2014-2015” instead of inserting the former words, in regulation 

2.C..2 of the National Health Service Superannuation Scheme (2008 

Section) (Scotland) Regulations 2013.  

Second, regulation 25(c) omits regulation 2.C.2(3) and (4) of those 

principal 2013 Regulations. There is an error as this has retained 

regulation 2.C.2(5), which refers to the determination of pay bands and 

contribution rates by the Scottish Ministers in respect of each scheme 

year in accordance with the omitted provision in regulation 2.C.2(4). 

Regulation 2.C.2(5) provides that before determining those bands or 

rates, the Scottish Ministers must consider the advice of the scheme 

actuary.  

The Committee notes that the Scottish Government has undertaken to 
correct those errors by means of an instrument that would further 
amend the National Health Service Superannuation Scheme (2008 
Section) (Scotland) Regulations 2013. The instrument would be made 
after 1 April, but would have retrospective effect from that date. 
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Annexe E: 

 EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations amend the National Health Service Superannuation Scheme (Scotland) 

Regulations 2011 (S.S.I. 2011/117) (“the 2011 Regulations”), the National Health Service 

Superannuation Scheme (Scotland) (2008 Section) Regulations 2013 (S.S.I. 2013/174) (“the 2013 

Regulations”), the National Health Service (Scotland) (Injury Benefits) Regulations 1998 (S.I. 

1998/1594) (“the IB Regulations”), the National Health Service Superannuation Scheme 

(Scotland) (Additional Voluntary Contributions) Regulations 1998 (S.I. 1998/1451) (“the AVC 

Regulations”) and the National Health Service (Compensation for Premature Retirement) 

(Scotland) Regulations 2003 (S.S.I. 2003/344) (“the Compensation Regulations”). 

The Regulations are divided into seven Parts. Part 1 is introductory, Parts 2 and 3 amend the 2011 

Regulations and the 2013 Regulations respectively, Part 4 makes consequential amendments to the 

IB Regulations, Part 5 makes consequential amendments to the AVC Regulations, Part 6 makes 

changes to the Compensation Regulations and Part 7 provides that certain persons detrimentally 

affected by these Regulations may elect for relevant provisions not to apply to them. 

In addition to the provisions referred to below, each of Parts 2 to 6 also includes provisions 

consequential on changes in the law relating to same sex marriage in Scotland which took effect in 

December 2014. 

Part 1 provides for citation, commencement and effect, including that certain provisions of these 

Regulations take effect before the date they come into force (see section 12(1) of the 

Superannuation Act 1972 for the relevant power). 

Parts 2 and 3 make similar amendments in respect of both the 2011 Regulations and the 2013 

Regulations. They also introduce amendments specific to either the 2011 Regulations or the 2013 

Regulations. 

The changes dealing with similar issues in Parts 2 and 3— 

— introduce new definitions relevant to those Regulations (regulations 3, 21 and 36) 

— amend the regulations specifying what constitutes pensionable pay and pensionable 

earnings (regulations 5 and 23) 

— amend the provisions relating to the rate of contributions payable for the scheme year 

2015-2016) (regulations 6, 17, 25, 27 and 39) 

— amend the regulations in respect of contributions payable by employers (regulations 7 

and 28) 

— amend provisions relating to transfers (regulations 14, 31 to 33 and 41 to 43) 

— insert new provisions (regulation M7A of the 2011 Regulations and regulations 2.F.18 

and 3.F.18 of the 2013 Regulations) dealing with a member’s right to transfer a preserved 

or deferred pension to the 2015 Scheme (regulations 16, 35 and 45). 

Amendments specific to the 2011 Regulations 

— make amendments to the provisions governing the payments of pensions to widows in the 

case of hardship (regulation 9) 

— make minor technical amendments to regulation M7 of those Regulations which deals 

with the right to transfer a preserved pension from the 1995 to the 2008 Section of the 

scheme (regulation 15). 

Amendments specific to the 2013 Regulations 

— substitute a new regulation 1.B.1 which provides for the scheme actuary to undertake a 

valuation of the scheme as at 31st March 2012 and to take account of any Treasury 

directions given pursuant to sections 11(2) and 12(3) of the Public Service Pensions Act 
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2013 where the valuation is to be used for the purposes of setting the employer cost cap 

for the new pension scheme under that Act for health service workers in Scotland (“the 

2015 Scheme”). This valuation applies in respect of both the Section of the scheme 

governed by the 2013 Regulations and the Section of the scheme governed by the 2011 

Regulations (regulation 19) 

— make technical correcting amendments to the provisions relating to the determination of 

pensionable pay (regulation 26) 

— amend regulation 2.E.5 to omit unnecessary words (regulation 30) 

Part 4 makes amendments to the IB Regulations to reflect the coming into force of the 2015 

Scheme. The amendments to the IB Regulations insert appropriate cross-references to the 

applicable provisions of the 2015 Scheme to ensure that when calculating benefits under those 

Regulations the provisions of the 2015 Scheme apply as necessary. The definition of “average 

remuneration” in the IB Regulations is also amended (regulation 48(1)). 

Part 5 makes amendments to the AVC Regulations to reflect the coming into force of the 2015 

Scheme. The amendments to the AVC Regulations insert appropriate cross-references to the 

applicable provisions of the 2015 Scheme in relation to, inter alia, the making and acceptance of 

elections, payment of additional voluntary contributions, transfers, pensions provision repayment 

of investments, payments by the Scottish Ministers, offsetting and forfeiture of benefits. The 

amendments also provide greater flexibility when members take their AVC benefits. 

Part 7 provides that deferred members, or members in receipt of a relevant benefit, who are 

detrimentally affected by these Regulations may elect for relevant provisions not to apply to them 

by giving notice within six months of the coming into force of these Regulations (regulation 66). 
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Annexe F: Extract from Delegated Powers and Law Reform Committee 

report 

Food (Scotland) Act 2015 (Consequential and Transitional Provisions) 
Order 2015 (SSI 2015/100)(Health and Sport) 

The purpose of this instrument is to make consequential and transitional 

provision in anticipation of the coming into force of the remaining provisions of 

the Food (Scotland) Act 2015 (“the 2015 Act”), on 1 April 2015.  

In considering the instrument, the Committee asked the Scottish Government 

for an explanation of certain matters. The correspondence is reproduced at 

Annex H. 

Article 2 of the Order read with paragraph 8 of the Schedule directs an 

amendment to the definition of “the Agency” in regulation 2(1) of the 

Genetically Modified Organisms (Deliberate Release) (Scotland) Regulations 

2002. The amendment should, however, be to the definition of “the Food 

Standards Agency” in that regulation. Furthermore, when the amendment as 

instructed is made to the definition of “the Food Standards Agency”, the 

provision reads as follows: ““The Food Standards Scotland” means “The Food 

Standards Scotland as established under section 1 of the Food Standards Act 

1999””. This amendment does not make sense, as Food Standards Scotland 

is established under the 2015 Act and not the 1999 Act. The Committee 

considers that these errors render defective the drafting of article 2 of the 

Order when read with paragraph 8 to the Schedule, and encourages the 

Scottish Government to bring forward a corrective amendment in early 

course, rather than in the event that the Order falls to be amended for another 

reason in the future. 

Three further errors have been identified with this instrument. Firstly, article 

1(3) defines the terms “the Act”, “the 1999 Act”, “the 2015 Act” and “the 

Agency”, however those of those terms are used further in the instrument. 

Secondly, article 2 substitutes the words “Food Standards Scotland” for “Food 

Standards Agency” in each of the amended regulations set out in the 

Schedule. The amendments should replace the words “the Food Standards 

Agency” in order that the amended regulations read sensibly. Finally, 

paragraph 26 of the Schedule to the Order, when read in accordance with 

article 2, provides that regulation 16(2)(a)(ii) of the Transmissible Spongiform 

Encephelopathies (Scotland) Regulations 2010 is to be amended. No 

regulation 16(2)(a)(ii) of the 2010 regulations exists, however, and it appears 

that the reference is a superfluous duplication of the later amendment to 

paragraph 16(2)(a)(ii) of the same regulations. 

The Committee considers that these further errors fall to be reported under 

the general ground as drafting errors. The Scottish Government does not 

propose to take any corrective action in respect of these further errors.  

http://www.legislation.gov.uk/ssi/2015/100/contents/made
http://www.legislation.gov.uk/ssi/2015/100/contents/made
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The Committee accordingly draws the instrument to the Parliament’s 

attention under reporting ground (i) as it appears to be defectively 

drafted in the following respect: 

Article 2 when read with Paragraph 8 of the Schedule directs an 

amendment to the definition of “the Agency” in regulation 2(1) of the 

Genetically Modified Organisms (Deliberate Release) (Scotland) 

Regulations 2002. It appears that the amendment should however be to 

the definition of “the Food Standards Agency”. It further appears that to 

substitute the term “Food Standards Scotland” for “Food Standards 

Agency” within that definition renders it insensible. This is because “the 

Food Standards Agency” is defined as “the Food Standards Agency as 

established under section 1 of the Food Standards Act 1999”. The 

definition does not work with the substituted words “Food Standards 

Scotland”, as the latter body is established under the Food (Scotland) 

Act 2015.  

The Committee draws instrument to the Parliament’s attention under the 

general reporting ground as follows: 

i. Article 2 defines the terms “the Act”, “the 2015 Act”, “the 1999 Act” 
and “the Agency”. None of those terms are used further in the 
Order and are therefore superfluous. 

 
ii. Article 2 provides that the regulations specified in the Schedule are 

amended by substituting “Food Standards Scotland” for “Food 
Standards Agency”. The reference to “Food Standards Agency” 
should be to “the Food Standards Agency”, in order that the 
amended regulations read sensibly. 
 

Paragraph 26 of the Schedule, read in accordance with Article 2, directs 

an amendment to regulation 16(2)(a)(ii) of the Transmissible Spongiform 

Encephalopathies (Scotland) Regulations 2010, however no such 

regulation exists. It appears that the reference is a duplication of the 

later reference to paragraph 16(2)(a)(ii) of Schedule 7 to the 2010 

Regulations, and is therefore otiose. 
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NHS Fertility Treatment in NHSScotland 

NHS Lothian Edinburgh Fertility and Reproductive Endocrine Centre 
(EFREC) Management Team 

Briefing on in vitro fertilisation / intracytoplasmic sperm injection for  
Topics to be discussed: 

1) number of cycles of IVF/ICSI provided through NHS treatment 
2) eligibility criteria for treatment 

NHS Lothian and its infertility service (Edinburgh Fertility and Reproductive 
Endocrine Centre) has, over the past 5 years, made major changes to 
improve the availability, success and safety of in vitro fertilisation (IVF) and 
intracytoplasmic sperm injection (ICSI) for infertile couples in Lothian.  

First, increases in funding available to the service have meant that the waiting 
time for IVF/ICSI has fallen dramatically (currently around 12 months, down 
from 3 years in 2009). NHS Lothian funded 115 cycles in 2009/10. In 2014/15 
there were 300 cycles funded for Lothian residents, including additional 
funding from Scottish Government.  

Second, the EFREC Management Team has also made best use of all 
available evidence to plan a service that maximises opportunities for couples 
to have a successful outcome from IVF/ICSI, with optimal outcomes for 
mother, fetus and child. We identified in 2010 that the majority of couples 
(estimated as 84% of couples using local data) would benefit from having two 
“rounds” of treatment, rather than the three “cycles” of treatment laid out in the 
Expert Advisory Group for Infertility Services in Scotland (EAGISS) guidance 
at that time. When planning these changes we moved to the term “round” to 
encompass ovarian stimulation, one fresh cycle of IVF/ICSI and an 
unrestricted number of frozen cycles. This approach would increase the 
number of attempts at IVF/ICSI for most couples, while minimising the risks 
associated with ovarian stimulation. This change was introduced in June 
2011. Other revisions to criteria and treatment were introduced at that point: 

- move to elective single embryo transfer (as recommended by National 
Institute for Health and Clinical Excellence), thereby reducing the twin 
pregnancy rate from 26% in 2009 to 9% in 2014, while maintaining the 
overall pregnancy rate. 

- requirement that the female partner (woman undergoing embryo 
transfer) was not a current smoker, with a view to extending this 
requirement to both partners. 

- change to upper body mass index (BMI) threshold for treatment for the 
female partner (woman undergoing embryo transfer) from 32kg/m2 to 
30kg/m2.  

The wider revisions were informed by discussions at a local and national level 
and anticipated changes to the national criteria. Accordingly, we were ready to 
implement, or were already implementing, the great majority of 
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recommendations laid out in revised national guidance published in 2013. 
Some further detail about the smoking and BMI criteria is provided below. 

The statistics around smoking during pregnancy are stark. In the UK, active 
maternal smoking in pregnancy causes up to 5,000 miscarriages, 300 
perinatal deaths and around 2,200 premature births each year.1 Passive 
maternal smoking is also known to have an impact on maternal and fetal 
health. Both types of exposure to tobacco smoke are avoidable. For an 
elective procedure such as IVF/ICSI we agreed that we should take all 
effective steps to reduce this potential harm. Initially the intention was to 
assess smoking status using cotinine testing, a marker of smoking that can be 
detected in saliva and urine for up to 72 hours after smoking. Published 
research appeared to show high accuracy with such testing (high detection 
rates, low false positive rates). However, after enquiries across the UK, we 
have been unable to source or access a viable commercial assay that 
reproduces these research findings. Carbon monoxide testing does not, 
unfortunately, offer a viable alternative, with a false positive rate that would 
incorrectly exclude large numbers of non-smokers from treatment, and a 
much shorter elimination time impacting on detection rates. We therefore 
currently rely on self-report of smoking status until we can find a suitable 
cotinine test. 

Women with a BMI outwith a healthy weight are known to have adverse 
outcomes for a range of fetal and maternal health. “Overweight” is defined 
clinically as 25-29.9kg/m2; “obese” as 30kg/m2 and over. Rather than seeing a 
stepped increase in adverse outcomes above a set BMI threshold, the risks to 
health for women above a healthy weight increase with rising BMI including, 
for example, miscarriage for overweight women. Adverse outcomes are of 
course particularly pronounced for obese women. Success rates for fertility 
treatment also decline with increasing BMI. We set criteria to minimise 
avoidable risk. A BMI of <30kg/m2 (the clinical cut off for obesity in adults) was 
seen as a reasonable compromise. 

Couples are given rules set out in writing before joining the waiting list (e.g. 
can be on nicotine replacement on entering list, if not smoking, but must be off 
all treatment more than three months prior to IVF/ICSI). Options for referral for 
more support are explored with the couple. 

Finally, the EFREC Management Team has, since 2012, adapted a “Difficult 
Decisions” approach to making rapid decisions for couples where usual 
criteria do not apply, or where there are uncertainties about the case. This has 
been an important contributing factor in designing a fair, effective and 
responsive service locally at a time of major change to local (and ultimately 
national) criteria. The approach, based on a national report2 has allowed us to 
make rapid decisions for couples and patient groups about IVF/ ICSI and 
other infertility treatment. We take decisions as a panel, with written 
information about “triggers” for referral, and evidence under the headings of 
“procedural factors”, “clinical/ scientific factors” and “cultural/ social factors”. 
Clinical notes are available for the meeting. Referring clinicians receive a 
written decision based on these discussions. This approach has built trust and 
transparency within the unit, and helped identify areas for improvement in 
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treatment, communication and documentation of unit policy. Where patients 
fall outwith national criteria we are able now to provide an informed response, 
updating our local policies accordingly. 

Dr. Graham Mackenzie, Consultant in Public Health Medicine, a member 
of the EFREC Management Team 

                                            

 

 

 

 

 

 

1
Passive smoking and children. Tobacco Advisory Group of RCP London. 2010 

2
 Making Difficult Decisions in NHS Boards in Scotland. Short Life Working Group 2010. 

http://www.healthcareimprovementscotland.org/previous_resources/policy_and_strategy/maki
ng_difficult_decisions_in.aspx  

http://www.healthcareimprovementscotland.org/previous_resources/policy_and_strategy/making_difficult_decisions_in.aspx
http://www.healthcareimprovementscotland.org/previous_resources/policy_and_strategy/making_difficult_decisions_in.aspx
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NHS Fertility Treatment in NHSScotland 
National Infertility Group 

NHS National Services Scotland 

I understand the Health and Sport Committee is considering ‘Fertility 
Treatment’, and has held one evidence session on the topic, with evidence 
from Infertility Network and Fertility Fairness, with a further evidence session to 
be held on Tuesday 31 March, with evidence from the four tertiary centres 
providing NHS IVF in Scotland. 

The reconvened expert National Infertility Group met on Tuesday 24 March and 
agreed to write to the Health and Sport Committee, to set out the current work 
of the Group. 

I have arranged for copies of the National Infertility Group’s report to be sent to 
you, for information and further context. The final access criteria 
recommendations are set out at 9.4 of the report, on page 38, and include the 
recommendation that eligible patients may be offered up to two cycles of 
IVF/ICSI where there is a reasonable expectation of a live birth. 

Phasing in of further criteria is discussed at 9.5 and this sets out that the Group 
recommended a review in 2015 to reflect on the implementation of the access 
criteria changes, emerging clinical evidence in light of new treatment pathways, 
and also to consider the recurring service cost, before any further criteria, 
including a third cycle of treatment are implemented. In short, although the 
Group did aspire to 3 full cycles, it did not agree that Boards should start to 
offer a third cycle once waiting times reduced to 12 months; instead, the Group 
recommended that a review should first look at the cost, capacity and effect on 
the service. The Group has now met twice to start the review. 

Whilst the Group’s 2013 report did state that an earlier review should be 
considered if waiting times reduced to 12 months across Scotland, the biggest 
health board in Scotland has only very recently announced that waiting times 
are now at 12 months. 

The National Infertility Group report states at paragraph 197: 

The Group is keen to introduce the following criteria, when affordable and 
suggests the 2015 review proposes a timescale for further reassessment. The 
recommended next step would be adoption by all NHS Boards of: 

 Eligible patients may be offered up to three cycles of IVF/ICSI where there 
is a reasonable expectation of a live birth 

 One partner has no genetic child – as long as all further criteria are met by 
both partners. Currently the criterion that there should be no child in the 
home, as outlined in EAGISS, stands. 

The Group clearly recognises the importance of taking decisions on any further 
criteria introductions at national level to ensure that equity is retained across 
Scotland as services are expanded. You may already know that the Scottish 
Government has invested £12 million, over the past 3 years, to ensure equity of 
access to IVF treatment. 



National Infertility Group  HS/S4/15/11/6 

2 

The Group is, of course, interested in patient outcomes, including ensuring that 
this fits with safe, person centred, and effective treatment. Specific areas of 
interest to the Group include: 

1. Confirmation that the Group’s recommendations are fully implemented, 
2. Understanding of improvement in the live pregnancy rate, 
3. Understanding the health impact on mothers and any children born as 

a result of IVF, 
4. Recurring cost of the current service and therefore the sustainability of 

the position, and 
5. Work is also being carried out on proposals for a national strategy for 

gamete donation and fertility preservation. 

We expect to see a trend of improvement. As you know, these procedures are 
invasive, the process highly emotional for the patients, and our 
recommendations, especially the inclusion of frozen embryos, as well as fresh 
in a cycle (which gives many patients far more than 2 attempts at pregnancy), 
should mean that outcomes have materially improved. 

The numbers, cost and effect of frozen transfers are something the group 
needs to understand better. The data set out in the National Infertility Group’s 
2013 report is from 2010, and is now out of date. Further information gathering 
is underway to understand the financial and therefore capacity issues on which 
a change of criteria will impact. The Group is working with Information Services 
Division to collect data from each tertiary Centre, to best capture the impact of 
changes made to date, in relation to the efficiency and efficacy of the treatment 
provided. At this time data is also being collected to assess the impact of 
changing the number of cycles to 3, to provide approximate numbers to enable 
forecasting to be undertaken for each Board. 

The Group needs to understand exactly what the demand for a third cycle 
would be, and take into account other clinical issues which influence the overall 
picture, such as extended embryo culture, single embryo transfer and embryo 
freezing. 

The data collection regarding changing the criteria to provide access to couples 
where one partner has no genetic child, is proving to be very challenging as 
this data is not collected through any national means. It may be that the group 
will have to undertake a bigger piece of work on this area or put in place 
mechanisms to collect the data. 

The National Infertility Group expects to report to Scottish Government 
Ministers by the end of 2015. 

I hope this is helpful in setting the scene of past and continuing work of the 
National Infertility Group. 

IAN CRICHTON 
Chair of the National Infertility Group 
Chief Executive NHS National Services Scotland 
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